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A bank or credit union check submitted with a 
bid as a bid guarantee is not an acceptable 
substitute for a cashier's check, since such 
checks may be subject to a stop payment order 
and therefore are not in the form of the firm 
commitment required of a bid guarantee at the 
time of bid opening. 

Dustin R .  Luhof protests the rejection of his bid as 
nonresponsive for a construction project under solicitation 
No. R1-16-85-171, issued by the Forest Service, United 
States Department of Agriculture. Mr. Lohof's bid was 
rejected because his bid guarantee, in the form of a credit 
union check,l/ - was found to be an inadequate bid 
guarantee. We dismiss the protest. 

The solicitation contained the clause specified in the 
Federal Acquisition Regulation (FAR), 4 8  C.F.R. S 52.228-1 
(1984). That clause requires bidders to submit bid 
guarantees in the form of a firm commitment, such as a bid 
bond, postal money order, certified check, cashier's check, 
irrevocable letter of credit or certain bonds or notes of 
the United States. The underlying principle in all of the 
examples of acceptable forms of a bid guarantee under the 
FAR clause is that the obligation must be beyond anyone's 
control to revoke. 

In this case, the bid was rejected as nonresponsive 
because of the contracting officer's uncertainty over the 
degree of control the bidder retained over the credit union 
check, that is, whether or not the bidder could stop pay- 
ment on the check before it was negotiated by the govern- 
ment and accepted by the bank upon which it was drawn. 

1/ For the purpose of this decision we will assume that 
the credit union check falls within the same category of 
instruments as a bank check or teller's check. 
- 
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There is a d i s t i n c t i o n  b e t w e e n  a c a s h i e r ' s  c h e c k  and  a 
bank c h e c k .  A cashier ' s  c h e c k  is a n  i n s t r u m e n t  i s s u e d  b y  a 
bank o n  w h i c h  t h e  bank  is b o t h  t h e  drawer a n d  t h e  d r a w e e .  
F o r  t h a t  r e a s o n ,  i t  is g e n e r a l l y  agreed t h a t  a c a s h i e r ' s  
c h e c k  is accepted when i s s u e d ,  t h a t  is, i t  is n o t  s u b j e c t  
t o  d i s h o n o r .  On t h e  o t h e r  h a n d ,  a bank c h e c k  is n o t  
c o n s i d e r e d  by many a u t h o r i t i e s  t o  h a v e  b e e n  accepted when 
i s s u e d ,  a n d  t h u s  is s u b j e c t  t o  a s t o p  payment  order. W h i l e  
s o m e  j u r i s d i c t i o n s  h a v e  h e l d  o t h e r w i s e ,  there is c e r t a i n l y  - 

n o  u n a n i m i t y  o f  o p i n i o n  o n  t h e  s u b j e c t .  - See q e n e r a l l y  
Anno t . ,  97  A.L.R.  3d 714 ( 1 9 8 0 ) .  

The credi t  u n i o n  c h e c k  was made p a y a b l e  t o  t h e  "USDA 
Forest S e r v i c e "  and  w a s  d rawn  o n  t h e  F i r s t  N a t i o n a l  Bank of 
Great F a l l s ,  Grea t  F a l l s ,  Montana. M r .  Lohof is n o t  a 
member of t h e  c r ed i t  u n i o n  and c o n s e q u e n t l y  h e  o b t a i n e d  t h e  
check  t h r o u g h  a member. A c c o r d i n g  t o  t h e  c r e d i t  u n i o n ,  
M r .  Lohof would h a v e  no  s t o p  paymen t  r i g h t s  b e c a u s e  h e  is 
n o t  a m e m b e r .  T h e  c lear  i m p l i c a t i o n  is, however ,  t h a t  t h e  
m e m b e r  who o b t a i n e d  t h e  c h e c k  c o u l d  s t o p  payment .  I n  a n y  
e v e n t ,  a c o n t r a c t i n g  o f f i c e r  is n o t  c a l l ed  upon t o  
d e t e r m i n e  t h e  l e g a l  e f f e c t  o f  v a r i o u s  i n s t r u m e n t s  o f f e r e d  
a s  a b id  g u a r a n t e e ,  or t o  c h e c k  w i t h  t h e  i n s t r u m e n t ' s  
i s s u e r  t o  d e t e r m i n e  i f  t h e  c h e c k  is s u b j e c t  t o  d i s h o n o r .  A 
b i d  g u a r a n t e e  r e q u i r e m e n t  is g e n e r a l l y  a matter of 
r e s p o n s i v e n e s s ,  and  a s  s u c h  t h e  a d e q u a c y  o f  t h e  g u a r a n t e e  
mus t  be d e t e r m i n e d  a t  t h e  t i m e  o f  b i d  o p e n i n g .  B u i l d i n q  
S y s t e m s  Contractors ,  I n c . ,  B-219416, J u l y  9 ,  1 9 8 5 ,  85-2 
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rejected b e c a u s e  t h e  a d e q u a c y  o f  t h e  c r ed i t  u n i o n  c h e c k  a s  
a b i d  g u a r a n t e e  c o u l d  n o t  be d e t e r m i n e d  a t  t h e  t i m e  o f  b i d  
o p e n i n g .  

. M r .  L o h o f ' s  b i d  was t h e r e f o r e  p r o p e r l y  - 

The p r o t e s t  is d i s m i s s e d .  4 C.F.R.  S 2 1 . 3 ( f )  ( 1 9 8 5 ) .  

D e p u t y  Associate 
G e n e r a l  C o u n s e l  


